                            MEDIATION PRACTICE NOTES
A. INTRODUCTION

1. These notes are prepared to assist parties who have referred a dispute to mediation. They are not intended to be comprehensive, but merely to provide some background information to parties when preparing for mediation. They are to be read in conjunction with the mediation agreement. The parties are asked to comply with the suggested procedure set out in these notes.
2. One of the advantages of the mediation process is its flexibility. Accordingly, there is no one right way to do things. It is always open to the parties or the mediator to suggest a different approach.
B. VENUE
1. One of the parties usually takes responsibility for arranging suitable rooms for the mediation. It is preferable for there to be one room for each of the parties and one room in which to hold joint sessions and for use by the mediator during the day. It is helpful if refreshments and secretarial assistance can be provided. Flip charts are a useful tool.
2. Each party should decide on numbers attending and notify the organiser before arrangements are made.
C. ATTENDANCE AND TIMING ON THE DAY

1. The parties should tell each other well in advance who is to attend the mediation. It is their responsibility to ensure that those attending are fully briefed and authorised. 
2. It is essential that individuals attending the mediation have full authority to negotiate and reach agreement to settle the dispute and draft and sign any necessary documents. Any consents required from third parties should be obtained in advance. To the extent that any individual may have to contact someone else in certain circumstances (e.g. to check a point of detail or obtain an increased authorisation) they should ensure that they are able to contact the relevant person at all times – including late in the evening.

3. It is suggested that all those attending should arrive about 30 minutes before the scheduled start time. This enables the mediator to introduce himself to each of the parties and should ensure a prompt start.

4. It is common for mediations to last late into the evening. Those attending should therefore ensure that they are able to stay until the end.

5. The mediator does spend fairly long sessions with the different parties in private session. It follows that there is a significant amount of ‘down time’ during the day for those not involved at those meetings. This is unavoidable but can be extremely frustrating for those not used to the process (and, indeed, for those who are). One can only advise that the parties come prepared.

D. DOCUMENTATION 
1. It is the responsibility of the parties’ advisers to brief the mediator usually by providing a position statement and bundle of relevant documents. It is in everyone’s interests that this is done as efficiently as possible and the following are some suggestions that might be useful. Inevitably, they may not be appropriate or possible in every case.

a) The position statement should be as concise as possible, and should be sent to the other party at the same time as it is sent to the mediator.

b) The bundles should contain such documentation as is necessary for the mediator to understand the basis of the dispute and grasp the important issues. They will usually include the main pleadings (latest versions only), expert’s reports (though not necessarily detailed annexures) and underlying contractual documents as well as any documents which will be referred to at the mediation. It is important to bear in mind that, in the time available, the mediator is not able to absorb enormous levels of detail – and it is often not helpful for him to be presented with huge amounts of documentation which are unlikely to improve his understanding of the case. 
c) If points of law are at issue, relevant authorities should be included.

2. If possible, it is best for the advisers to agree on the bundle and how it is to be prepared. Duplication rarely helps the mediator and increases costs for the clients. 

3. Bundles and position statements should be sent to the mediator at least seven days before the mediation.
4. Both parties should ensure that they have available at the mediation full details of the costs position to date and an estimate of costs to trial.

E. COMMUNICATION BEFORE THE MEDIATION

1. After receipt of the bundles, the mediator will endeavour to contact the parties’ advisers and will raise any points where clarification might be useful.
F. PROCEDURE ON THE DAY

1. The mediator determines the procedure on the day in consultation with the parties. Usually, proceedings commence with a meeting of all parties at which the parties (or their advisers) are invited to make a brief presentation of their positions. It is sometimes useful for this to be followed by a general discussion. More commonly, the parties retire to their rooms to consider what has been said.

2. The mediator will then visit each party in turn to discuss their respective cases and build up his understanding of the issues. The day develops with a series of individual meetings or, when the mediator considers that it might be useful, broader meetings between the parties and/or their advisers.

3. Parties should be aware that it often appears that little progress is being made in the first part of the day and can find this frustrating. Usually, this part of the process is building foundations for more obvious progress to be made later on.
F. CONCLUDING THE MEDIATION

1. In the majority of cases, the mediation ends in an agreement to settle the claims. However, at other times, the mediator reaches the view that nothing further is to be gained by carrying on and, in consultation with the parties, will bring the day to an end.
2. If a settlement is reached, it is not binding until put in writing and signed by or on behalf of the parties. The mediator does not draft or advise on any settlement agreement. This is a matter for the parties. The mediator will be available to assist the parties to agree detailed terms, if required. Parties’ advisers are urged to have prepared in advance the formal parts of a settlement agreement or court order, so that time is saved.
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